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1./ Nguén géc cua Thw tin dung diéu khoan dé:

F

e

C6 nhiéu gia thuyét khac nhau vé nguén gbc LC diéu khoan dd. Cé tac gia cho rang LC
diéu khodn dd cé nguén gbc tir tap quan mua ban 16ng thu & Trung Qubc, co tac gia lai
cho rang LC diéu khodn dé c6 xuat x&r tr tdp quan mua ban len & Australia va New
Zealand, lai c6 tac gid cho rang né cé xuat x& tlr cac giao dich mua ban thit, cao su,
boéng...

Henry Harfield, tac gid cho rang LC diéu khodn dé cé ngudn gbc tir tAp quan mua ban
l6ng thu & Trung Qubc, da giai thich nhw sau: “Diéu khoan dd la phwong thirc co xuét
X t tdp quan mua ban & Trung Qudc, noi ngwdi ban thuwdng 1a dai ly cia ngudi
mua... Vi du, trong giao dich mua ban 16ng tha, thwong nhan Trung Quéc giao dich véi
ngwoi mua & My thuwdng la cac dai dién cia ngwoi mua. Nhirng thwong nhan nay lan
16i dén viing sau vung xa dé thu mua 16ng tha, chd nay moét it chd kia mot it, rdi gom
hang lai ... Ho cling mua 16ng thi clia nhirng ngu®i can (ng trwde tién mat réi méi giao
l6ng tha sau. Tl d6 cac ngan hang bat dau coé tap quan thé hién trén LC mét diéu
khodn bang mwc dé Gy quyén cho ngan hang thuwong lwong hodc xac nhan thuc hién
&ng trwde tién hang cho ngudi hwéng loi khi nguwdi hwdng loi xuét trinh héi phiéu kém
theo I&i hira don gidn la sé xuét trinh ching tlr giao hang trong twong lai.”

Nhirng thwong nhan & Australia va New Zealand khi thu mua len dé& xuét khau ciing
thwérng phai tng trwde tién mat cho nhixng ndng dan chan ctru va phai trd chi phi cao
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dé van chuyén len tir trong dat lién ra cang xép hang. Twong tw nhw giao dich LC nhap
khdu 16ng tha tlr Trung Quédc, LC nhap khau len tir Australia va New Zealand cling c6
diéu khoadn dac biét dwoc viét bang mwe dd cho phép nha xuat khau &ng trwdc mot
phan gia tri LC dé thanh toan tién mua hang.

Nhw vay, cé thé hiéu LC diéu khodn dé 1a LC c6 diéu khoan, theo d6 ngan hang phat
hanh (NHPH) cam két s& (rng trwéc hodc Gy quyén cho ngan hang théng bao hoac
ngan hang thwong lvgng (sau day goi la ngan hang dwoc chi dinh - NHDCD) &ng trwéc
cho nguoi hwéng loi mot phan gia tri LC khi ngwdi hwéng loi xuét trinh bién nhan va
cam két bang van ban sé xuét trinh chirng tir giao hang trong th&i han hiéu lwc cta LC.

Trwdc day LC nay thwong dwoc phat hanh bang thw va diéu khodn &ng trwdc nay
duoc viét hodc danh may bang mwc dé nham lwu y NHDCD va nguwdi hwéng loi vé
diéu khoan d&c biét nay cua LC, do vay, dwoc goi la LC diéu khodn dé. Ngay nay khi
hau hét LC dwoc phat hanh bang SWIFT MT 700, diéu khodn &ng trwéc nay thuwdng
duwoc thé hién & Field 47B (di nhién, khéng phai bang muc dd) véi ndi dung day du
théng thuwdng twong ty nhw vi du sau day:

The negotiating bank is authorized to make advances to the beneficiary upto 70% of LC
value against the beneficiary’s receipt stating that the advances are to be used to
purchase and ship the merchandise for which this credit is opened and the beneficiary’s
undertaking to deliver to the negotiating bank the documents stipulated in this credit
within the validity. The advances plus interest accrued are to be deducted from the
proceeds of their initial drawings. We undertake to pay you principal plus accrued
interest should the advances not be repaid by the beneficiary within the validity of this
credit.

(Ngan hang thwong lvong duwgc Gy quyén thye hién (ng trwdc cho ngudi hwéng loi s6
tién 1én dén 70% gia tri LC khi nhan dwoc bién nhan cta ngudi hwéng loi néu rd rang
sb tién &ng trwdc sé dwoc sir dung dé mua va giao hang héa theo LC nay cung véi
cam két ciia ngwdi huwdng loi sé& xuét trinh cho ngan hang thwong lwong cac ching tw
quy dinh trong th&i han hiéu lwc cha LC. Sé tién (rng trwdc cong lai phat sinh sé& duwoc
khau triy tr tién hang trong 1an thanh toan dau tién. Chang téi (NHPH) cam két sé thanh
toan cho quy ngan hang sb tién gbc cong tién 1ai phat sinh néu sé tién &ng trwdc khdéng
dwoc nguwdi hwdng lgi hoan tra trong thoi han hiéu Iwc cia LC.)
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2./ Cac loai L/C diéu khoan dé
a) Diéu khoan dé tron hay khéng c6 dam bao (unsecured or clean red clause):

Theo diéu khodn nay, NHDCD dwoc NHPH Gy quyén (ng trwéc cho nguwdi ngudi
hwéng loi mét phan gia tri LC khi nhan dwoc cam két rang sb tién (rng trudc sé dwoc
st dung dé tra tién mua hang héa. Néi dung diéu khodn dé tron hay khéng cé ddm bao
c6 thé dwoc thé hién trong vi du sau day:

The negotiating bank is authorized to make advances to the beneficiary upto 70 % of
LC value against his statement that the advances are required for the purpose of
making payments for the wool before shipment. We undertake to repay you anticipatory
advances granted by you within the LC limit.

(Ngan hang thuvong lvong dwoc Gy quyén thwe hién tng trwdc cho nguwdi hwéng loi
lén dén 70% gia tri LC khi nhan dwoc van ban clia ngudi huwdng loi néu rd rang sb tién
ing trwdc sé dwoc siv dung dé thanh toan tién 16ng ctru trwde khi giao hang. Chung toi
chap nhan hoan tré cho quy ngan hang sb tién &rng trwde trong gi¢i han cta LC).

b) Piéu khoan dé kém chirng tir hay c6 dam bao (secured or documentary red
clause):

Theo diéu khoan nay, NHPCP dwoc NHPH Gy quyén (rng truéc mot phan gia tri LC khi
nguwoi thu hwdng xuat trinh bién lai glri kho (warehouse receipt) hodc cac ching tir
twong tw cung v&i cam két sé xuét trinh chirng t giao hang theo yéu cau cta LC khi
thwe hién giao hang. Truéng hop ngudi thu hwédng sau dé vi pham cam két, bao gébm
viéc khéng xuét trinh chirng t& phu hop véi diéu kién va diéu khoan LC, NHDPCD cé
quyén yéu ciu NHPH hoan tra tién &ng trwdc cung véi tién 18i va cac chi phi khac.

Noi dung diéu khodn dé kém chirng tlr hay cé dadm bao co thé dwoc thé hién trong vi du
sau day:

The negotiating bank is authorized to make advances to the beneficiary upto 70 % of
LC value against Warehouse Receipts or other documents evidencing the right to claim
possession of the goods and the undertaking to deliver the relative Bills of Lading and
other required documents in due course. Such Warehouse Receipt or other documents
may be entrusted to the beneficiary in exchange for his acknowledgement that the
documents are held by him as trustee for you and as your agent to obtain for you in
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exchange the relative Bill of Lading. The goods, whilst in the warehouse pending
shipment are to be insured by...... We undertake to repay you anticipatory advances
granted by you within the LC limit.

(Ngan hang thuvong lvong dwoc Gy quyén thwe hién tng trudc cho ngudi hwdng loi
lén dén 70% gia tri LC khi nhan dwoc Bién lai Giri kho hodc cac chirng tir khac ching
minh quyén s& hiru hang hdéa va cam két sé& xuét trinh cac chirng tr bao gébm van don
dung thei han quy dinh. Quy ngan hang c6 thé Gy thac Bién lai G kho hodc cac chirng
tr khac cho nguwdi hudng loi dbi 1dy xac nhan rang cac chirng tr dwoc nguwdi hudng
loi ndm gilr v&i tw cach 1a ngudi dwoc Gy thac va la dai dién cGa quy ngan hang dé
nhan van don thay cho quy ngan hang. Hang héa g trong kho ch& giao 1én tau phai
dwoc bdo hiém bdi... Ching t6i cam két hoan tra lai sé tién (rng trwédc ma quy ngan
hang da thwc hién trong gi¢i han LC)

c) Piéu khoan dé “bién nhan va cam két” hay “héa don va cam két”
(Receipt/invoicing and Undertaking Red Clause):

Loai diéu khoan dé nay khéng phd bién nhwng c6 kha nang sé& dwoc cac ngan hang
Viét Nam ap dung, nhéat 1a khi NHBCP chwa ty tin v&i LC diéu khoan dé. Khac vai hai
loai diéu khodn trén, diéu khoan nay cho phép NHDCPD (ng trwdc tién hang khi nhan
duwoc bién nhan va héa don cta ngwdi thu hwdng cung véi cam két sé hoan tra sb tién
&ng trudc trong trwdng hop khéng xuét trinh ching tir phu hop theo LC.

ng trwéc theo diéu khodn “bién nhan va cam két” thwong khong dwoc thyc hién tiy
ngudn vén ctia NHDCD nhuwng dwoc thwe hién khi NHPH tra tién va nguwdi thu hwéng
chiu trach nhiém trwe&¢c NHPH khi vi pham.

As the beneficiary will have to pay for the goods, processing and ancillary charges
before shipment, negotiation may be made to the beneficiary against invoices
evidencing firstly cost of goods and/or processing and ancillary charges and the
beneficiary's undertaking to refund the advance in the event of failure to present
complying documents under the credit in due course. We accept responsibility for
meeting such payments under the terms of the credit.

(Ngwoi hwéng loi sé phai thanh toan tién hang, ché bién va cac phu phi khac truéc
giao hang, do vay, c6 thé thuc hién chiét khdu cho nguoi thu hudng khi nhan duoc cac
hoa don chirng minh chi phi mua hang va/hodc cac phu phi ché bién va cam két cua
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nguoi hudng loi s& hoan tra lai s tién (rng truwdc trong trwérng hop khdng thé xuét trinh
chirng tr phu hop v&i quy dinh ctia clia LC. Chang téi chdp nhan tra cac khoan thanh
toan dé theo diéu khoan LC)

3./ Quy trinh giao dich L/C diéu khoan dé:

- NHPH phéat hanh LC diéu khoan dé Gy quyén cho NHTB (rng trwéc tién hang cho
nguwdi hwéng loi khi nhan dwoc bién nhan va cam két cla ngudi huwdng loi sé xuéat
trinh chirng tlr giao hang theo quy dinh trong th&i han hiéu lwc cia LC.

- NHTB théng b&o LC, lwu y cho ngwéi hwéng loi vé diéu khoan dé.

- Nguwoi hwéng loi dé nghi NHTB (rng trwde tién hang bang xuét trinh cam két sé xuéat
trinh chirng tir giao hang theo quy dinh trong th&i han hiéu lwc cta LC.

- NHTB nhan cam két va thwyc hién (rng trwéc mét phan tién hang theo quy dinh ctia LC
cho nguwdi hwédng loi.

- Sau khi giao hang 1én tau ngudi hudng loi xuat trinh chirng t giao hang cho NHTB.

- NHTB glri chieng tir giao hang dén NHPH va dé nghi hoan tra day du gia tri bé chirng
to xuét trinh.

- NHPH giao chirng tir cho ngwoi mé LC.
- NHPH hoan trd day di cho NHTB.

- NHTB thanh toan tién hang cho ngu®i hudng loi sau khi khau trir tién 13i phat sinh va
cac chi phi khac.

4./ Rui ro trong giao dich L/C diéu khoan dé:

Ngoai nhirng rui ro nhw trong LC théng thwéong, nhikng rdi ro chinh lién quan dén giao
dich LC diéu khoan gbm co:

- Nguwoi huwéng loi st dung sb tién dwoc tng trwéc khéng dung muc dich, dan dén
khéng cé kha nang hodc khéng thé thwc hién giao hang va xuét trinh ching tir quy dinh
dung han theo quy dinh LC.
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- Ngwoi hwdng loi nhan dwoc tién tng trwdc nhwng sau dé giao hang cho ngwdi mua
khac. Kha nang nay cé thé xay ra khi gia ca hang héa tang cao dét bién, nguwdi hwéng

2
Ak

loi ham loi 6 thé “xu” giao hang dé ban lai cho nha nhap khau khac véi gia cao hon.
- Nguwoi hwéng loi bién mét ngay sau khi nhan dworc tién ng trwde (Iva dao).

5./ Giai phap han ché rui ro:

a) O giac do NHPH

La ngan hang tai tro nhap khadu NHPH c6 thé han ché rii ro trong viéc phat hanh LC
diéu khoan dd bang cac gidi phap (1) thdm dinh va (2) ky ndng/ky thuat cau trac LC
diéu khoan dé.

(1) ThAm dinh

- Nang lwc tai chinh va uy tin tin dung ctia nha nhap khau:

Nha nhap khau phai c6 kha nang hoan trd cho NHPH khi NHPH phai hoan tra tién (rng
trwdc cho NHDCPD bét ké nha xuét khau cé thwe hién giao hang va xuét trinh ching tir
trong th&i han hiéu lwc ctia LC hay khong.

- Méi quan hé giira nha nhap khau va nha xuat khau:

Chi chap nhan s dung LC diéu khodn dd khi ngwdi hwdng loi [a khach hang c6 quan
hé than thiét, vi du, ngwdi hwdng loi 1a mot dai ly hodc cong ty lién doanh ma nha nhap
khau la mot bén tham gia gép vén; hodc nha xuéat khau 14 khach hang quan hé truyén
thdng v&i nha nhap khau, c6 uy tin, kha ndng thwc hién hop dong...

- Hang héa:

Hang héa nhap khau thuwong la nhivtng mat hang ddc thu, co gia ca 6n dinh, it bién
déng.

- Ty lé (rng trwére:

Tuy theo méi quan hé gitra nha nhap khau va nha xuét khau nhung ty 1& (rng truéc
cang thap cang it rti ro, khdng nén chap nhan &ng truwéc qua 50% gia tri LC.

(2) Ky thuat cau tric LC diéu khoan dé

- LC han ché (Restricted LC):
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LC diéu khoan dé can quy dinh han ché viéc chiét khau/thanh toan tai ngan hang thuwc
hién &ng trwdc tién hang theo sy chi dinh ciia NHPH. Ngan hang nay thuwong 1a chi
nhanh cia NHPH tai nwéc clia ngwdi huwdng loi hoac la ngan hang dai ly cia NHPH.
Muc dich cla viéc han ché chiét khau/thanh toan tai NHDCD la nham bdo dam tién
hang thu dwoc sé dwoc dung dé hoan tra sb tién ng trwdce.

- Vong tron do (Red Circle):

Khai niém vong tron dé dwoc Jee Meng Chen 2 str dung dwa trén nguyén tac co ban
cia LC, d6 la sb tién ng trwdc chi dwoc thanh toan khi nhan dwoc cac chirng tw
chirng minh sy ton tai ctia hang hoa. Néi cach khac, NHPH thwc hién viéc kiém soat
thdng qua viéc gidi ngan sé tién ng trwdc khi nhan duwoc cac chirng tlr quy dinh,
chdng han, chirng nhan sé lwong va chat lwong clha bén thir ba. Khai niém nay dwoc
dé cap dén nhw la “LC trong LC” va dwoc minh hoa bang gian dé dwdi day, theo dé cac
khodn thanh toan dwoc kiém soat trong hai vong tron: Tuy nhién, Chee Meng Seng
ciing khuyén cdo rang du cé ap dung nguyén tac vong tron dé ciing khéng thé bao dam
tranh dworc ri ro trong trwdng hop ngwdi hwéng loi bdi tin loi dung gia ca bién dong va
giao hang cho ngu®i mua khac véi gia cao hon. - Béng ma dé (Red Ghost): Howard
Palmer 3 dwa ra gidi phap “béng ma dd” (diéu khodn dé c6 thé chuyén nhuwong -
transferable red clause) thay thé gidi phap “vong tron d&”. Diéu khoan dé co thé chuyén
nhwong, ap dung trong nghiép vu tai tro hang héa cé khdi lwong 16n, |a gidi phap bao
vé c6 thé gilp ngan ngitra ngudi hudng loi st dung tién tring trwdc sai muc dich.

Logic ctia “bong ma dé” nhuw sau:

Vi diéu khoan dé tron va/hodc diéu khodn dé chirng tw, rdi ro chinh tap trung vao
ngudi hwdng loi. Néu rdi ro lién quan dén ngudi hwdng loi dwoc xem la “khédng mong
mudn” thi phai “loai” nguwdi hwéng loi ra khdi giao dich. Thay vao d6, NHDCD sé& dam
nhan vai tro cia ngwdi huwdng lgi va trach nhiém chinh cia NHDPCD la giam sat giao

dich & nwdc nguwoi hwéng loi. S& di goi la“bédng ma ddé” la vi NHBCPD rd rang khéng
phai 1a nguoi sén xuat hang hdéa nhwng lai “hién ra nhw béong ma” ctia ngudi hwéng loi.

b) O giac d6 ctia NHPCD:

Theo Biéu 12 (a) UCP 600, trir phi NHDCPD la ngan hang xac nhan, mét Gy quyén thanh
toan hodc chiét khau khéng rang budc NHDCD phai c6 nghia vu thanh toan hodc chiét
khau, trir khi NHDCD déng y va thdng bao diéu dé cho ngwdi huwdng lgi. Nhdm han ché
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rii ro hay néi cach khac la bdo ddm sé& nhan tién hoan tra tir NHPH hodc ngudi hwéng
loi trong trwéng hop ngwdi hwéng loi da dwoc NHDPCD (ng trwdc tién hang nhung
khéng thwc hién giao hang va xuét trinh chirng tlr trong th&i han hiéu lwc cha LC,
NHDCD ciing s& xem xét mot sd diéu kién sau trudc khi quyét dinh cé dbéng y hanh
dong theo sw chi dinh cia NHPH hay khoéng:

- Uy tin tai chinh cia NHPH:

NHPH 1a c6 quan hé dai ly véi NHDCD va dwoc NHDCD cép han muc tin dung.
Truworng hop NHPH khéng dwoc xac dinh 1a ngan hang tin cay va/hodc chwa dwoc cap
han mtc tin dung, NHDCD cé thé yéu cau LC dwoc xac nhan bdi mét ngan hang thir
ba c6 uy tin hoac chi dinh mét ngan hang hoan tra cé uy tin.

- Piéu khoan Gy quyén:

Diéu khoan Uy quyén phai bao dam quyén lgi cia NHDPCB, tirc la dwgre NHPH hoan tra
tién tng trwde, cho du nguwdi hwdng loi co xuét trinh chirng tlr giao hang theo cam két
trong th&i han hiéu Iwc ctiia LC; NHDPCD c¢6 kha nang tuan tha néi dung yéu cau cua
diéu khoan Qy quyén.

- Cac diéu khoan va diéu kién LC:

Ngudi hudng loi cé thé tuan thi cac diéu kién va diéu khoan cta LC, tic la, c6 kha
nang xuét trinh chirng t phi hop. Néu LC c6 nhivng diéu kién va diéu khodn ma nguoi
hwéng loi khong thé tuan tha thi cé thé lwu y ngudi hwéng loi yéu cau stva ddi LC.

- Kha nang thuc hién hop dong ctia ngwei hwéng lovi:

Néu c6 co s& dé tin rang nguwdi hwédng loi khdng co kha ndng san xuat/thuc hién giao
hang theo quy dinh ctia LC thi mét ngan hang can trong c6 thé sé xem xét cé chap
nhan thwc hién ng trwde tién hang theo Gy quyén ctia NHPH hay khéng méc du NHPH
cam két sé c6 nghia vu hoan trd cho NHDCP trong trwdng hop ngudi hwdng loi khéng
hoan tra cho NHDCD.

- Ung trwére c6 truy doi:

M&c du NHPH cam két sé hoan tra trong trwong hop ngudi hwdng loi khéng xuét trinh
chirng tir giao hang trong thdi han hiéu lwc cia LC nhwng néu NHPH van cadm thay
khéng thodi mai v&i cam két hoan trd cia NHPH thi NHDCD c6 thé yéu cau nguoi
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hwéng loi cam két chap nhan hoan tra trong trwdng hop khéng thwe hién giao hang va
xuét trinh chivng tr trong théi han hiéu lwc cta LC.



